PAGE  
2

JOINT STATEMENT RE PROPOSED AMENDMENT TO LD 1360

Submitted to the Joint Standing Committee on 

Health and Human Services 

LD 1360, as amended, proposes to amend the inpatient commitment and Progressive Treatment Program (PTP) statutes.    It would permit an individual to be simultaneously committed to a hospital and to the PTP and would expand the number of providers who could provide services under the PTP.  

We have previously submitted comments on the various outpatient commitment proposals that the legislature has considered.  Consumers have commented on LD 151 when the Progressive Treatment Program was initially proposed and then again last year when LD 1360 was first heard.  We believe the observations and recommendations in those comments remain valid and refer the committee to those statements. Some of our most serious substantive concerns about these amendments are detailed below under the following headings:  

PTP Amendment and Extension without Sufficient Review Opportunity

Lack of Available Service

Lack of Appropriate Services

Lack of Management

Due Process and Liberty Concerns
Should the legislature nevertheless consider expanding the PTP program, we believe that there are problems in the language of the bill.  These concerns are being submitted separately as annotations on the bill.    

PTP Amendment and Extension without Sufficient Review Opportunity: 


When the Progressive Treatment Program was first enacted, the state was required to submit reports on or before April 1, 2007 and January 1, 2008, 2009 and 2010.  The first three reports were not submitted.  And although we have been told that the report due on January 1, 2010 has been drafted, as of February 8, 2010, just days before the scheduled second work session of the second session where LD 1360 is to be considered, that report has still not been made public.   

The original legislation establishing the PTP included a sunset provision.   Presumably that provision was included to allow the legislature time to review the effectiveness of the program and to consider whether it was achieving anticipated outcomes and whether in light of that information it should be continued or modified.  The proposed legislation not only would remove that sunset provision, it would greatly expand the program.   It would do so, however, without opportunity for deliberate consideration of how the program has worked so far, and without any opportunity for public hearing following issuance of the report.  When Kendra’s law was subject to sunset review, the legislature had several reports to consider, ample debate, and even then it extended the sunset.  

The expansion now being proposed is significant.  Programs that can operate under the PTP are currently limited to two Assertive Community Teams for individuals who were hospitalized at the time of application.  The amendments to LD 1360 would expand the PTP program so that any mental health outpatient provider could serve PTP clients and would permit non-hospitalized individuals to be the subject of PTP petitions.   

Another expansion of the program would allow outpatient providers to administer medications forcibly to a resisting individual.  Outpatient commitment statutes in other states generally do not contain such a provision.  The consequence of non-compliance with plans is generally hospitalization.  Here the consequence could be forcible administration of medications in the community.   As noted in our annotations to the bill, we believe that this could lead to very risky physical restraint practices by untrained personnel in uncontrolled environments. 

We recommend that the PTP legislation not be amended, and that the sunset be extended until such time that the current program can be adequately reviewed and expansion deliberately considered.  

Lack of Available Service:


There is no evidence that an order of outpatient commitment, by itself, is effective.  If outpatient commitment were to have any chance of being successful, the individuals so committed would require services.  

When Kendra’s law was enacted in New York, the legislature appropriated $32 million for its implementation and has since continued that appropriation.  It also appropriated and continued $125 million for services.  

Yet no additional services or funding for administration of the program is being proposed in Maine.  We may experience cuts this year limiting access to services for individuals who do not have MaineCare.   And even if the proposed cuts are tempered in the final budget, no one is discussing restoration of cuts that were made last year, and certainly no one is discussing increased funding.  

During the 7 years of operation of the program in New York, Medicaid claims for ACT and intensive case management increased by 400%.  During the first three years of operation of the program, individuals who were committed to the program were prioritized such that other individuals in need of the services not only experienced a significant risk not only of not obtaining services, but of having their current services terminated.   In other words, the creation of the outpatient commitment program caused a significant diversion of services away from individuals who would participate in services voluntarily.

APS, the state’s behavioral health administrative services organization, reports that currently there are 36 MaineCare eligible individuals waiting for ACT services, 146 individuals waiting for community integration services and 88 individuals (although some may be duplicates in this category) for supported apartments or staffed residential settings, exclusive of nursing level care.   These are individuals seeking services voluntarily.  If we follow New York’s experience in terms of diversion of services to committed individuals -– and without additional funding the likelihood is that we would exceed their experience – these individuals waiting for services will not be served.  In fact, individuals currently being served voluntarily would risk termination of services. 

The PTP program could easily become a vehicle for leveraging services.   Individuals who want services and are willing to participate voluntarily should not be forced to relinquish their liberties in order to obtain services.   

Lack of Appropriate Services: 


Assertive Community Treatment is an evidence based service that provides intense team based services.   The Office of Adult Mental Health Services assessed the teams to determine the degree to which the teams met the fidelity standards for the ACT program.   

A court order compelling a client to adhere to outpatient treatment will not enhance the services themselves.  As the department’s ACT team report indicated, we have much work to do assure that appropriate ACT services are available and that they provide the level of intensity that the ACT model calls for.   All that the PTP bill would do is place obligations on the client, with no correlative obligations on the providers of services.  The bill proposes no mechanisms for monitoring of services beyond those currently in place, even though these services would now be mandated.   The patient can apply to the court for a modification of terms, but that is the only remedy included in the bill should services not meet quality standards.   

Lack of Management:


Unlike outpatient commitment laws in other states, Maine’s system would impose no preliminary review structure.  Under that structure, applications are reviewed by an authority prior to processing by the courts.   The applications are assessed for merit and to determine whether the individual will engage in voluntary services.   Maine law contemplates no such structure.  


The Department of Health and Human Services has established a management structure on the delivery of behavioral health services in Maine that includes an administrative service organization that authorizes services.  Under LD 1360, any ACT team could step outside that management structure and seek an order of the court.    

Due Process and Liberty Concerns:  


Outpatient commitment of itself places an enormous restriction on the liberty of individuals.  LD 1360 includes the additional provision that individuals could be forcibly medicated.  This means that for resistant patients, physical restraints could be used.   If individuals do not comply with their court ordered treatment plans they risk rehospitalization.  This can occur by their meeting a lesser standard for involuntary hospitalization than would apply if they were not in the PTP program.   The extent of restrictions and limitations that can be included in the court ordered treatment plan are not articulated in this bill.  The bill simply states that the court may impose such restrictions or conditions as may be reasonable to ensure plan compliance.   


Yet despite all these significant restrictions and limitations, the due process protections in the bill are minimized.  Please see our annotations of the bill.   


Meanwhile many people with mental illness, advocates, providers and family members have appeared before legislative committees over the past two years to testify that services to individuals with severe and persistent mental illness are inadequately funded.   They have appeared requesting increased funding for housing and funding for peer services.  They have appeared to oppose cuts to the PNMI programs and to services for individuals with severe and persistent mental illness who do not have MaineCare.  They are rightfully fearful that budget cuts imposed last year and being discussed this year will place individuals at risk.   It would be an irony that would not go unnoted if the legislature while cutting services and increasing risks, simultaneously expanded outpatient commitment to address risks by depriving some individuals of basic liberties.  The further irony is that individuals in need of services who are willing to voluntarily engage in service, or who are currently engaged in service could be displaced.  


For all these reasons, we ask that the committee vote LD 1360 ought not to pass.   

Submitted by, 

Helen M. Bailey, Disability Rights Center

Elaine Ecker, Consumer Council System of Maine

Melinda Davis, Advocacy Initiative Network of Maine   
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